
     1/  In California State Bar Formal Opinion Interim Number 96-0012(B),  we conclud e that retained counsel is not

required to withdraw merely because the insurer is obliged to appoint independent or Cumis  counsel for the  insured.  
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ISSUES: (1)  What are the ethical obligations of an insurance defense attorney when the insured requests

access to the attorney’s file, including co mmunica tions betwee n the attorney a nd the insurer  to

which the insure d was not p rivy?

(2)  May the attorney return the original file materials to insured?

DIGEST: (1) Under C alifornia law, when an atto rney, who is no t Cumis  counsel, is retained by an insurer

under a reservation  of rights to defend an insured from a third-party claim, the insured and insurer

are joint clients of the a ttorney.  Joint clients generally hav e no expe ctation of co nfidentiality

between themselves concerning the matter on which they are joint clients.  Any communication

between the insurer and the retained attorney concerning the defense of insured’s claim is a  matter

of common interest to bo th insured and insurer.  Regard less of whether she was priv y to such

communications,  the insured has a right to them.  Consequently, the retained attorney must allow

the insured to inspect and copy the file.

(2)  Each joint client usually has an  equal right to the  attorney’s origin al file.  The attor ney would

deny one joint client this equal right b y releasing the o riginal file to the other joint client, so the

attorney normally may not release the original file to one joint client without the consent of the

other clients.  However, the attorney should return  on request  to each respective client papers and

property  belonging to that client which the client provided to the attorney during the

representation.

AUTHORITIES

INTERPRETED: Rule 3-700 of the Rules of Professional Conduct of the State Bar of California.

Evidence Code section 962.

STATEMENT OF FACTS

The defendan t (“Insured”)  in a persona l injury lawsuit  tenders the d efense of the ca se to his insurer (“Insurer”).  Insurer

accepts  the tender, subject to a reservation of its right to withdraw the defense and deny indemnity if the insurer

determines that the lawsuit is outside  the scope o f the policy.  Insure r engages an  attorney (“retain ed couns el”) to

represent the Insured.  With Insurer’s consent, Insured hires a second attorney (“Cumis  counsel”) to  act as Insured ’s

independent counsel pursuant to Civil Code section 2860.

Retained counsel represents Insured in the litigation as counsel of record.1/  Retained counsel does not advise either

Insurer or Insured  about co verage.  Cumis  counsel wo rks with retained counsel to ensure that retained counsel acts in

Insured’s  best interests.  D uring settlemen t talks, Insurer asks  Insured to  contribute  to the settlement an amount greater

than the deduc tible that is specified  in the applica ble insuranc e policy.   After Insured agrees to Insurer’s request, Insured

and Insurer agree to settle the personal injury case for an amount within policy limits.  Upon completing the settlement

agreement, retained counsel terminates her representation of Insured and Insurer in this matter.



     2/  All rule references are to the Rules of Professional Conduct of the State Bar of California.

     3/  One Court of Appeal decision, Glade v. Superior Court  (1978) 76 Cal.App.3d 73 8, 747 [143 Cal.Rptr. 119],

suggests  in dicta, contrary to the authorities above, that the joint-client exception does not apply “as to communications

made in confidence to the attorney by one of the jo int clients at a time when the other client was not present.” (Citation

omitted.)   The court in Glade held only that E vidence C ode sectio n 962 d id not app ly because the  joint clients  were not

parties to that civ il proceed ing.  Ibid.
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Insured contemplates a bad faith lawsuit against Insurer.  Insured requests retained counsel’s entire file concerning her

work in defending the personal injury action.

We are asked to address two questions:  (1)  whether retained counsel’s duty of confidentiality to Insurer under section

6068, subdivision (e) of the Business and Professions Code precludes her from permitting Insured to review the entire

file, including communications between retained counsel and Insurer to which Insured was not privy; and (2) what

obligation does retaine d counse l have to turn o ver original file m aterials to Insured under Rule 3-700(D)(1) of the Rules

of Professional Conduct of the State Bar of California.2/

DISCUSSION

I.  Ma y Reta ined Co unsel Pe rmit the In sured to  Inspect th e Entire F ile?

To ana lyze whether re tained cou nsel owes a d uty to Insurer to withhold portions of the file from Insured, we begin by

noting that Insurer and Insured were retained counsel’s joint clients, under the “tripartite relationship” doctrine

recognized in California law .  (See, e.g., Gulf Ins. C o. v. Berg er, Kahn , Shafton , Moss, F igler, Simo n & Gladstone

(2000) 79 Cal.A pp.4th 11 4, 127 [9 3 Cal.Rp tr.2d 534 ]; State Farm Mutual Automobile Ins. Co. v. Federal Ins. Co. (1999)

72 Cal.A pp.4th 14 22, 142 8-1429  [86 Cal.R ptr.2d 20 ].)

Insured’s  right to inspect the file requires consideration of Evidence Code section 962, which sets forth the joint-client

exception to the attorney-client privilege as follows:

  Where  two or more clients have reta ined or co nsulted a lawye r upon a m atter of com mon interes t, none of

them, nor the succ essor in interest o f any of them, ma y claim a privileg e under this  article as to

communication made of tha t relationship  when such communication is offered in a civil proceeding between

one of such clients (or his successor in interest) and another of such clients (or his successor in interest).

If Insured we re to sue Insur er for bad  faith in handling defense of the claim against Insured, then Evidence Code section

962 would permit Insured to discover all communications between Insurer and retained counsel concerning defense of

the claim against In sured.  (Glacier Gene ral Assurance C o. v. Superior Co urt (1979) 95 Cal.App.3d 83 6 [157 Cal.Rptr.

435] (ap plying Evid ence Co de section 9 62 to ba d faith lawsuit).  Glacier’s application of the joint-client exce ption in

a civil suit between joint clients is consistent with a number of other case s.  E.g., Hecht v. Sup erior Court  (1987) 192

Cal.App.3d 560, 567 [237 Cal.Rptr. 5 28]; Wortham & Van Lew v. Superior Co urt (1987) 188 Cal.App.3d 927, 932 [233

Cal.Rptr. 725, 728];  De Ola zabal v. M ix (1937)  24 Cal.A pp.2d 2 58, 262  [74 P.2 d 787]; Croce v. Sup erior Court  (1937)

21 Cal.A pp.2d 1 8, 20 [68  P.2d 36 9].)3/ 

Evidence Code section 962, however, does not apply to the situation presented for two reasons. First, no civil proceeding

between the joint clients is  currently pending.  Thus, Ev idence Code  section 962 is not app licable by its own terms.

Second, retained counsel has not been called to testify by subpoena  or otherwise placed under legal compulsion to reveal

information.  Hence, the evidentiary privilege does not govern retained counsel’s response a ctions.  Rather, the ethical
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duty of confidentiality governs retained counsel’s response to Insured’s request.  The issue, then, is whether retained

counsel’s duty of confidentiality to Insurer requires her to refrain from providing some or all of the file to Insured.

While  exceptions to attorney-client privilege do not always apply to the ethical duty of confidentiality set forth in section

6068, subdivision (e) of the Business and Profession s Code, w e believe tha t the joint-client exc eption to co nfidentiality

reflects a general principle that attorneys representing joint clients generally may not keep secrets from the clients about

the matter on  which the lawye r represents  them jointly.  To the contrary, a lawyer who represents multiple clients in a

matter is obliga ted to disclo se significant dev elopmen ts in the matter to each client.  (Rule 3-500; Bus. & Prof. Code,

§ 6068, subd. (m).)  Were a lawyer representing multiple clients in the same matter to be prevented by a duty of

confidentiality  to one joint client from reporting a significant development in the matter to another joint client, then the

lawyer would be unable to comply with his or her duties and wou ld be requ ired to withdr aw.  (Rule 3 -700(B )(2).)

Further, a lawyer who preferred one client over another joint client would violate the lawyer’s duty of undivided  loyalty

to each clien t.  (Flatt v. Superior Co urt (1994)  9 Cal.4th 2 75, 288 -89 [36 C al.Rptr.2d  537].)

Thus, we conclud e that when a la wyer represents m ultiple clients in the sa me matter, ea ch client usually is en titled to

review information in the client file that any one of the clients  is entitled to receive.  Applied to our facts, absent a special

circumstance, retained counsel should honor Insured’s request to examine the entire file, subject to  retained co unsel’s

right to assert the work product doctrine. (See, e.g., Lasky, Haa s, Cohler & Mun ter v. Superior Cou rt (1985) 172

Cal.App .3d 264  [218 C al.Rptr. 20 5].)

We qualify our co nclusion with the  word “usua lly,” because it is  possible in certain situations for one joint client to claim

to have pro vided inform ation in confid ence to an a ttorney with the expec tation that such info rmation wo uld remain

confidential from the other joint clients.  This could happen if, for instance, the attorney did not ap prise the join t clients

of the joint client exception to the privilege at the outset of the relationship.  (See rule 3-310(C)(1), Discussion section

[operation of section 962 is a potential conflict which should be disclosed to joint clients].)  Some cases have held that

the joint-client exception does not control when a lawyer takes on a joint representation without obtaining informed

consent of the joint clients to  conflicts.  (See, e .g., Industria l Indem nity Co. v . Great American Ins. Co. (1977) 73

Cal.App.3d 529, 537-38 [140 Cal.Rptr. 806] (joint-client exception does not apply where attorney undertook or

continued joint representation without disclosing conflicting interests and obtaining written consent).)  If retained counsel

is unsure whether permitting Insured to review the file will violate retain ed couns el’s duty of confidentiality to Insurer,

then retained counsel should decline to permit Insured to review the portions of the file over which retained counsel

believes Insu rer might be  able to asser t confidentiality.

We distinguish our conclusion in this opinion from our prior California State Bar Formal Opinion Number 1995-139,

where we concluded that under the facts presented, an insurance  defense lawyer was obligated to withhold information

from the insurer.  That opinion’s discussion of confidentiality must be read narrowly based on the particular facts we

considered there.  California State Bar Formal Opinion Number Number 1995-139 addressed two questions:  (1) what

is a retained counsel’s duty when he or she discovers information calling into question whether the insured has insurance

coverage for the claim, even though the insurer has already conceded coverage; and (2) what is retained counsel’s du ty

upon discovering that the insured has perpetrated fraud to obtain coverage of the claim being defended?  We concluded

that an insurance defense lawyer who learns of information calling coverage into question may not disclose that

information to the Insurer.  We noted that the attorney might be required to withdraw if the client refused to rectify the

fraud, because the attorney’s duty of confidentiality to the Insured conflicted with the atto rney’s duty to rep ort a

significant development in the matter (i.e., the Insured’s fraud in procuring co verage) to the Insurer.  (Rule 3-50 0; Bus.

& Prof. C ode, § 6 068, sub d. (m).)

The present facts ar e quite differen t from those in C alifornia Sta te Bar Formal Opinion Number 1995-139 in two

important ways.  First, California State Bar Formal Opinion Number 1995-139’s analysis relied on the concept that the

insured is the “primary” client in the tripartite relationship.  As a result, we concluded that the insurance defense lawyer

must avoid disc losing informa tion to the Insur er that could  jeopard ize covera ge.  Nothing in  California State Bar Formal

Opinion Number 199 5-139 suggests that retained counsel should refrain from providing information to the Insured.



     4/  When a  former client takes possession of the original file, the attorney is permitted to keep a copy if the attorney

pays for the cop ying.  (Rule  3-700(D) (Discussion section).)  Here, the attorney has no need to copy the file because he

may not release it to Insured unless Insurer agre es.
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Second, unlike the situation we addressed in California State Bar Formal Opinion Number 1995-139, the insurer in the

present fact pattern reserved its rights to contest coverage.  In California State Bar Formal Opinion Number 1995-139,

by contrast, the carrier had conceded coverage but defense counsel subsequently learned information that might provide

the carrier with a basis to reconsider that decision.  Here, it is no secret to eithe r party that Insurer and Insured disagreed

on coverage, due to Insurer's reservation of rights.  Retaine d counse l's role was limited to  defending the third-party claim,

a matter of common interest to Insured and Insurer, and should not have involved resolution of the coverage dispute on

behalf  of either the Insured or the Insurer.  Consequently, there should not be information in the file confiden tial to

Insurer that would warrant retained counsel withholding the information  from Insured.  (Compare Aetna Casualty &

Surety  Co. v. Superior C ourt (1984) 153 Cal.App.3d 467 [200 Cal.Rptr. 471] (consultations between insurer and lawyer

before  the insurer conceded its obligation to defend insured were protected by the attorney-client privilege as against the

insured) and Houston General Insu rance Co. v. Su perior Court  (1980) 108 Cal.App.3d 958, 966-67 [166 Cal.Rptr. 904]

(attorney’s  consultation with carrier concerning coverage protected by attorney-client privilege where there was no

evidence  that lawyer was e ver retained  to defend the insured) with Glacier Gen eral Assurance  Co. v. Superior C ourt,

supra , 95 Cal.App.3d 836, 842 (when insurer employs counsel to defend its insured, “any communication with the lawyer

concernin g the handling  of the claim ag ainst the insured  is necessarily a matter of common interest to both the insurer

and the insured”).

II.  Does th e Insured  Have  a Right  to the O riginal F ile?

Ordinarily  a client is entitled to receive, upon request, the client’s entire original file from the attorney upon termination

of the attorney’s employment in a matter.  (See Rule 3-700(D)(1).)  The attorney is permitted to retain a copy at the

attorney’s  expense.  (R ule 3-700(D), Discussion section.)  Here, however, it is ph ysically impossib le for each clie nt to

receive the original file, because only one o f them can possess  that original file at any given time.  If retained counsel

were to give Insured the file, then retained counsel would imp air Insurer’s  equal right to the original file.  Thus, absent

consent by both clients, retained counsel cannot give the original file to one of her tw o clients.  (See Cal. State Bar

Formal Opn. No. 1995-153 [inconsistent demands for the original file is one of the potential conflicts in a joint

representation] and Los Angeles County Bar Association Opinion Number 493 (199 8) [explaining the basic rule and

discussing alternatives for further action that might be available to the attorney when the joint clients do not agree on

the dispositio n of the origina l file].)

Retained counsel mu st preserve the  right of both  Insured and Insurer to the original file while also respecting the rights

of both joint clie nts to review information in the file.  To achieve those ends, retained counsel sho uld permit In sured to

inspect the original file at retained counsel’s office (subject to the potential limitation discussed below) and allow Insured

to copy the file as Insured desires. 4/

An exception  to this general ru le would arise  if the attorney po ssessed pa pers or pr operty  belonging to the Insured that

the Insured had provided to retained counsel during the representation.  Retained counsel should return such papers or

property  to the Insured .  (Rule 3-700(D)(1).)  The Insurer likewise could request that retained counsel return papers or

property In surer had p rovided  to retained c ounsel.
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CONCLUSION

In responding to Insured’s request for the file, retained counsel should proceed under the rules applicable to joint

representations.  Because there was a reserva tion of rights, retaine d counse l's role was limited to d efending the th ird-party

claim, a matter of common interest to Insured and Insurer, and retained counsel should allow Insured to review and copy

retained counsel’s entire file.  However, retained counsel should return any papers or property either the Insured or

Insurer provided to retained counsel during the representation.

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of

California.  It is advisory only.  It is not binding upon the courts, the State Bar of California, its board of governors, any

persons or tribunals charged with regulatory responsibilities, or any member of the State Bar.


